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GOVERNMENT COUNSEL

Expression of Religion in Public Schools

by Theresa Lynn Sidebotham

This article discusses the intersection of religious expression and public schools. It focuses on the Equal Access Art,
student speech, school personnel speech, access for community viewpoints, and released time.

onfusion is widespread as to what may be taught,
‘ expressed, or otherwise introduced onto the premises of

the nation’s public schools. “Nowhere has the proper line
of demarcation [in the appropriate amount of separation between
church and state] been more difficult to define than in our nation’s
public schools.” As the Tenth Circuit has said:

So long as the state engages in the widespread business of mold-

ing the belief structure of children, the often recited metaphor

of a “wall of separation” between the church and the state is
unavoidably illusory?
Conflicts between belief systems arise in various ways, and the test-
ing ground lies at the intersection—or collision—between the
Establishment and Free Exercise Clauses of the U.S. Constitution:
In the milieu of public education, there is not an impregnable
wall of separation. Rather, the inevitable conflicts . . . dictate that
there must be some measure of accommodation to avoid the
constitutionally impermissible result of totally subordinating
either religion clause to the other3
Case law dictates the steps of this complicated process, which,
when approached with care, preserves the integrity of religious
practice, free choice, and the government’s interest in education.

The First Amendment provides: “Congress shall make no law
respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech....™ As dis-
cussed in detail below, the Free Exercise Clause has several com-
mon law tests that are used to analyze a Constitutional challenge to
a policy or practice.

To evaluate a school policy under the Establishment Clause, the
courts consistently use the Lemon test, which approves the policy if:
“(1) it has a secular purpose, (2) its primary effect neitheradvances
nor inhibits religion, and (3) it does not foster excessive government
entanglement with religion.” The Tenth Circuit uses a hybrid
Lemon test with three prongs. It always asks: first, “whether the gov-

ernment conduct was motivated by an intent to endorse religion”;
and second, “whether the conduct has the effect of endorsing relig-
ion.” If the government has involved itself with a religious institu-
tion, it also asks whether there is excessive entanglement.®

This article gives an overview of five areas where questions about
the interplay between the First Amendment and education com-
monly arise. These areas are: (1) the Equal Access Act; (2) student
speech; (3) speech for school personnel; (4) access for community
points of view; and (5) released time.

The Equal Access Actin

Light of Recent Developments

The Equal Access Act, passed in 1984, protects the rights of
public high school student groups to meet on publicly owned
property, even for a religious purpose. The basic outline of rights
under the Act has developed through case law. Recent develop-
ments in the U.S. Supreme Court may fundamentally change how
the Act is interpreted.

Basic Provisions of the Equal Access Act
The Act provides:
It shall be unlawful for any public secondary school which
receives Federal financial assistance and which has a limited
open forum to deny equal access or a fair opportunity to, or dis-
criminate against, any students who wish to conduct a meeting
within that limited open forum on the basis of the religious,
political, philosophical, or other content of the speech at such
meetings.”

The Act defines “fair opportunity” as follows:
Schools shall be deemed to offer a fair opportunity to students
who wish to conduct a meeting within its limited open forum if
such school uniformly provides that—
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1) the meeting is voluntary and student-initiated;

2) there is no sponsorship of the meeting by the school, the gov-

ernment, or its agents or employees;

3) employees or agents of the school or government are present

at religious meetings only in a nonparticipatory capacity;

4) the meeting does not materially and substantially interfere

with the orderly conduct of educational activities within the

school; and

5) nonschool persons may not direct, conduct, control, or regu-

larly attend activities of student groups®

The year after the Act was passed, it was tested. A high school
student group asked permission to form a Christian club, which
the school refused to approve. The students filed suit? At issue was
both the constitutionality of the Act and whether the school had
a “limited open forum,” defined by the Act as when a school
“grants an offering to or opportunity for one or more noncurricu-
lum-related student groups to meet on school premises during
noninstructional time.”? The Court concluded that the school’s
existing student groups included one or more “noncurriculum
related student groups,” such as scuba and chess.!! Because the
school had a limited open forum, it was required to give the relig-
ious group equal access.!? In addition, the Court held that the Act
does not facially violate the Establishment Clause, and a “school
does not endorse or support student speech that it merely permits
on a nondiscriminatory basis.”

Cases continued to test the parameters of the Act.!* In 2008,
students in California applied to form a Bible club and the school

denied their charter.!® The school denied that it had created a lim-
ited open forum, but the court found that it had likely done so
when it chartered the Red Cross Club.!® Not only was the school
strategically approving or denying club applications based on view-
point, it also apparently began to enforce its policy only when con-
fronted with a religious club.!”

Another case considered the meaning of noninstructional time.
The court held that the school had to permit the local Bible club to
meet during its activity period, which qualified as noninstructional
time because there was no actual classroom instruction going on
then.!® The court pointed out:

Just as putting a “Horse” sign around a cow’s neck does not

make a bovine equine, a school’s decision that a free-wheeling

activity period constitutes actual classroom instructional time
does not make it so."

When a group has the right to access, it should receive the same
treatment and benefits as other groups. One case stated a Chris-
tian club should: (1) receive student club funding; (2) be included
in the yearbook free of charge; and (3) have the same access to the
public address system and bulletin boards (but not to pray or pros-
elytize through the public systems)2° On the other hand, it could
not have access to district funds, because the Act provides that a
school may not “expend public funds beyond the incidental cost of
providing the space for student-initiated meetings.”! Another case
held that a Christian student club would be likely to prevail on the
issue of making announcements on the public address system and
broadcasting its promotional video like other clubs??

Membership Limited by the Student Club

The Equal Access Act says nothing about membership stan-
dards students may impose on their own clubs. The concept of lim-
ited membership may be affected by a recent U.S. Supreme Court
case.

The Second Circuit considered the issue in 1996, when a high
school club included a charter provision that only Christians could
be club officers.23 The school refused recognition on the ground
that the provision violated the school policy prohibiting all student
groups from discriminating on various grounds, including relig-
ion.?* The students argued that “forcing the Club to accept the
possibility of non-Christian officers” could change the form and
content of the club.?® The court accepted the argument only with
respect to the three leadership positions that really safeguarded the
Christian content of the club.2® It concluded that the

religious test for leadership positions has been made purely for

expressive purposes—to guarantee that meetings include the

desired worship and observance—rather than for the sake of
exclusion itself.?’
The court concluded the students had been denied equal access?®

In a 2008 Ninth Circuit case, students applied to form a club
called Truth, with meetings open to everyone, but voting member-
ship limited to professing Christians?? The school district rejected
the application, based primarily on the membership restrictions3°
The court held for the district on the basis that the district’s non-
discrimination policies did not discriminate against religious
speech, and that religious groups were accorded the same rights
and privileges as other student groups 3!

In 2009, a similar case arose in a university setting, when Chris-
tian student groups did not wish to comply with the university’s
nondiscrimination policy3? The court considered the Truzh case
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and reached a similar result on the ground that the university was a
limited public forum that could “restrict access to its recognized
student organization forum so long as the restrictions are view-
point-neutral and reasonable in light of the purposes served.”

In 2010, the U.S. Supreme Court heard a similar case about the
student branch of the Christian Legal Society (CLS) at the Uni-
versity of Hastings College of Law3* According to the majority in
CLS v. Martinez, Hastings had a nondiscrimination policy that
required the acceptance of all comers to any club, regardless of
whether they agreed with the aims of the club, but CLS required a
statement of faith for its members.3® The Court upheld the rea-
sonableness and viewpoint neutrality of the Hastings all-comers
policy3¢

In the Ninth Circuit, the reasoning of CLS v. Martinez likely
would apply to Equal Access Act cases, and other circuits could
follow, given the strong factual and policy similarities. The Equal
Access Act permits students to form religious clubs, but the issue
would be whether schools may require that anyone be permitted
to be official members. Whether a religious club (or any other) can
keep its identity under such restrictions remains to be seen.

Religious Student Speech is Broadly Permitted
Neither students nor teachers “shed their constitutional rights
to freedom of speech or expression at the schoolhouse gate.””
However, “the constitutional rights of students in public school are
not automatically coextensive with the rights of adults in other set-
tings.”® Much of the case law in this area results from one side or

other attempting to take an extreme position. As the Seventh Cir-
cuit commented, while affirming a student’s religious rights, but
upholding the school district’s overall code:

[W e express our sympathy with [student’s] frustration at the

way school officials handled this whole affair. [Student] wanted

to distribute a simple flier inviting friends to a church-sponsored

activity. Regrettably, the principal’s evasive reaction got in the

way of an accommodating resolution.%’

In Tinker, the seminal test for student speech, students wore
a black armband to protest the war in Vietnam and were sus-
pended.® The Court held that students may express their opin-
ions, even on controversial subjects, if they do so without “materi-
ally and substantially interfer(ing) with the requirements of appro-
priate discipline in the operation of the school and without
colliding with the rights of others.™

Student speech sponsored by the school is a little trickier. The
Hazelwood test was formed in response to a school censoring stu-
dent articles for a school newspaper.*? The Court concluded the
school could exercise “editorial control over the style and content
of student speech in school-sponsored expressive activities as long
as their activities are reasonably related to legitimate pedagogical
concerns.” These tests control the analysis of different types of
student religious speech.*

In addition, schools may impose a viewpoint-neutral restriction
on speech if it

furthers an important or substantial government interest; if the

interest is unrelated to the suppression of student expression;
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and if the incidental restrictions on First Amendment activities
are no more than is necessary to facilitate that interest
In the Tenth Circuit, educators’ restrictions on school-sponsored
speech need not even be viewpoint neutral. A school is permitted
to sponsor only one point of view—such as opposing illegal drug
use. ¢ This would not apply to private student religious speech.

Student Prayer

The U.S. Department of Education has offered useful guidance
summarizing constitutionally protected school prayer?” The fol-
lowing principles apply: (1) students may pray or use religious
speech during noninstructional time; (2) students may organize
prayer groups and meetings, such as “see you at the pole” gather-
ings; (3) students may pray—or not—during an official moment
of silence; (4) students may be excused from instructional time for
religious obligations in some cases; and (5) public student religious
speech is permissible where not attributable to the school itself*

School-sponsored moments of silence are generally constitu-
tional. Under the Lemon test, a secular purpose may be met by
quiet reflection, silence does not advance or inhibit any particular
religion, and there is no excessive entanglement in remaining
silent.* However, the teacher or school may not overtly treat it or
promote it as a prayer time.*’

Students may pray aloud, either alone or in front of an audience.
As long as “the prayer is genuinely student-initiated, and not the
product of any school policy which actively or surreptitiously
encourages it, the speech is private and it is protected.”! Students

may pray in the context of their athletic teams or in other school
settings.”> However, student-led invocations at football games are
not private speech, because they are authorized by government pol-
icy and take place on government property>3 They also place the
minority view at the mercy of the majority view>* For the school to
sponsor such an invocation violates the Establishment Clause>
Similarly, although a student club may have access to the public
address system, it may not use the time for a prayer or devotional to
a captive audience.”®

Distributing Religious Material

A number of cases have considered whether students can dis-
tribute religious materials, such as candy canes with a religious
message, pencils with a religious message, or tickets to religious
programs. Distributing a candy cane with a religious message is
private, expressive speech protected by Zinker.>” The school may
control such distribution with a viewpoint-neutral policy that
imposes a time, place, and manner restriction.’® Where a school
allowed distribution before and after school, during recess, and at
specified points, the policy served the interest of controlling chaos,
was sufficiently narrowly tailored, and allowed alternate forms of
expression.”” Under the Hazelwood analysis, it makes a difference
whether items such as candy canes with a religious card are distrib-
uted privately, or as part of a school-sponsored project, because not
offending others is a legitimate pedagogical concern®

Courts may reject an overly narrow distribution policy, such as
a policy that limited the distribution of literature to before and
after school.? A school cannot take entirely private speech, such
as distributing religious fliers, impose such a difficult approval
process that it can claim the speech is school-sponsored, and then
forbid the distribution under Haze/wood. A court will find that the
student has rights under the 7inker analysis, and the school must
show substantial disruption.®?

Under an Establishment Clause analysis, allowing students free-
dom to promote their own religious view is not school-spon-
sored.®® Ironically, the screening of student materials may itself
cause excessive entanglement.®

Symbolic Physical Expression and Religious Apparel

Much symbolic expression is protected. A pro-life student tried
to wear a black and red tape armband saying “Life” and tape over
her mouth as part of the Pro-Life Day of Silent Solidarity, which
the school forbade on the basis that religious material was not
allowed.®® The school showed no reasonable fear of disruption and
was not allowed to prevent the student from wearing the arm-
band.®® However, a student could not wear clothing with religious
messages in contravention of a properly enacted uniform policy,
because valid uniform policies can be viewpoint- and content-
neutral, further a significant government interest, and leave other
forms of expression open.”

Wearing religious jewelry such as rosaries is protected speech,
and receives a Tinker analysis, so the school must show that the
speech “caused a substantial disruption of or material interference
with school activities”—a general fear that the rosary could be a
gang identifier is not sufficient.%® In an interesting compromise, the
Seventh Circuit held that a basketball association could prevent
Jewish students from playing basketball games wearing yarmulkes
precariously fastened by bobby pins, but remanded so plaintiffs
could propose a more secure head covering that complied with
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both Jewish law and safety concerns.” On the other hand, a school
district could not prevent a Native American student from wear-
ing his long hair in braids as part of his sincere religious belief,
because the school’s stated interests in promoting safety and
hygiene and avoiding disruption were not compelling”®

Cases about whether a student can wear clothing with a deroga-
tory and critical message (religious or otherwise), such as an anti-
gay T-shirt, often turn on the specific facts of the case. Some cases
protect such clothing as student protest speech under the Tinker
standard.”? Alternatively, such clothing may cause substantial dis-
ruption under the 77nker standard.”

Religious Expression at Graduations

A school may not sponsor prayer at graduation ceremonies. One
court held that for the choir to sing the Lord’s Prayer at gradua-
tion violated the Establishment Clause.” Although prayers at
graduation also may not be offered by clergy,/* the rules are more
complex for students. In a Colorado case, a valedictorian unexpect-
edly added some religious content to her graduation speech, and
was forced to e-mail a widespread public apology to receive her
diploma. The court held that student speeches at a graduation are
school-sponsored when the school limits the opportunity to speak
and exercises editorial control by screening the content of the
speeches. When that is so, the school may limit the content,
including religious content, in a reasonable manner. Screening
speeches is reasonably related to pedagogical concerns’®

On the other hand, if the school policy allows the graduating
class to choose a student to deliver a message of the student’s
choice without review by school officials, that is private speech. It
does not violate the Establishment Clause if the message happens
to be religious.”®

A school could require a Native American student to wear a cap
and gown for graduation over his traditional clothing. Requiring
students to wear their caps and gowns while receiving the diploma
“is reasonably related to the school board’s legitimate interest” in
demonstrating the unity of the class and celebrating academic
achievement under Hazelwood.””

School Projects and Class Content

Courts have evaluated religious content in school projects in dif-
ferent ways. In one case, an elementary school refused to hang a
kindergarten student’s poster because of religious content, though
the poster was otherwise responsive to the assignment. The Sec-
ond Circuit held that such viewpoint discrimination was uncon-
stitutional even if reasonably related to a pedagogical interest.”®
However, the Sixth Circuit has held that it was not a violation of
student free speech for a teacher to refuse to accept a research paper
when the topic chosen by the student without the teacher’s con-
sent was religious.”

When parents objected to textbook content they found offen-
sive, the Sixth Circuit found that, because the textbooks at issue
could not be said to be endorsing one viewpoint over another, they
imposed no unconstitutional burden under the Free Exercise
Clause.? Similarly, the Tenth Circuit considered a Jewish student’s
objections to the Christian content of many of the choir songs and
the fact that the choir often sang at religious sites. The court found
a secular purpose, because much serious choral music is religious,
and religious venues often are acoustically superior$! Because the

student was given a choice of not participating with no adverse
effect on her grade, she had no free exercise claim$?

The Parameters of Free
Exercise Rights for School Personnel

Public school personnel do not lose their constitutional rights—
specifically free exercise of religion and free speech—when they
enter school grounds. However, the doctrines in this area are in
tension, the constitutional tests are complicated, and it can be diffi-
cult to predict how courts will rule. First Amendment decisions in
the public sector are scrutinized at a heightened or intermediate
level rather than at a strict level. This means:

[T]he challenged government action must be substantially

related (rather than narrowly tailored) to promoting an impor-

tant (rather than compelling) government interest . . . because

First Amendment rights are limited in the public employment

context by a government’s need to function effectively®

Teachers Have Limited Rights

Teachers do not “shed their constitutional rights to freedom of
speech or expression at the schoolhouse gate.®* At the same time,
there is no question that public schools have broad latitude to con-
trol speech and other types of expression by teachers at school. It
often is difficult to determine precisely how far teachers’ rights
extend. Several tests overlap, as courts consider the Free Exercise,
Establishment, and Speech Clauses.
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Courts use different tests to analyze teacher speech. The Tenth
Circuit begins with the Hazelwood test and a forum analysis.®* The
Tenth Circuit uses Hazelwood for school-sponsored teacher speech
such as classroom expression and Pickering for teacher speech in
other situations “that would not reasonably be perceived as school-
sponsored.”® The Pickering balancing test arises under the Speech
Clause; this test was not developed for religious speech specifically
but for public employee speech generally?” Some other circuits use
Pickering more broadly.®8

Hazelwood asks whether there is a public forum, and next
whether the speech is school-sponsored (which in the Tenth Cir-
cuit has been answered before using the Hazelwood test).® Finally,
it asks whether the “actions taken by the school are reasonably
related to legitimate pedagogical interests?

Under Hazelwood, the forum analysis divides government prop-
erty into “three categories: public fora, designated public fora, and
nonpublic fora.”! Usually, the school classroom is not a public
forum.®? Where there is no public forum, school officials may
impose reasonable restrictions on speech? For example, the school
can order a teacher to refrain from engaging in religious speech?*
It must show only that it has legitimate pedagogical interests in the
speech restrictions, which typically is not a difficult burden to carry.
For example, allowing the students and the community to partici-
pate in painting tiles during the reconstruction of Columbine High
School was a reasonable pedagogical interest in a closed forum. It
reacquainted the students with the school and promoted commu-
nity healing.” Thus, the school could restrict the content of the
tiles almost completely. In a case where a teacher wanted to post

materials on a bulletin board reflecting a differing viewpoint from
the school’s gay and lesbian awareness month, the court held that
the bulletin boards were speech by the school itself, rather than an
individual. The school had a right to control the contents of its
closed forum.%

If the school has opened the forum at all, it likely has created a
limited (or designated) public forum. A typical example is a school
board meeting/hearing room. In that case, the government regu-
lation of speech must be viewpoint neutral. For instance, if teachers
are allowed to post other personal messages or opinions, a religious
message cannot be excluded, as long as it “does not materially dis-
rupt school work or cause substantial disorder or interference in
the classroom.”™” Where other teachers were permitted to hang
banners expressing various religious and non-religious points of
view, the school was wrong to prohibit a teacher from hanging
banners expressing a Judeo-Christian point of view?

If the speech is not school-sponsored, the Pickering test applies,
even in the Tenth Circuit. This test asks whether the employee was
speaking as a private citizen on a matter of public concern.”” A
matter of public concern includes any matter of political, social, or
other concern to the community.1% If the speech is a matter of
public concern, the court looks at the second prong of the test,
which is whether the employee’s interest in First Amendment
expression outweighs the public employer’s interest in regulating
the workplace.!%?

When speech is not a matter of public concern, such as curricu-
lar speech, Pickering does not protect it, so there is no free speech
protection.!%? Thus the Pickering test arrives at the same spot as
the Hazelwood analysis. Curriculum may be defined very broadly,
and includes school-sponsored publications, choice of school play,
teacher bulletin boards, and other activities that might be per-
ceived to be endorsed by the school.1® Under this analysis, a
school was within its rights when it took down material posted by
a teacher on his classroom bulletin board because it had some
religious content.%* In another case that applied the balancing test
to whether a teacher had to teach evolution as prescribed by the
curriculum, the court determined that the teacher’s responsibility
as a public school teacher overrode his First Amendment right as
a private citizen.!®®

Speech that is a matter of public concern is treated differently.
Such speech would fall outside the realm of both the Hazelwood
and Pickering tests. This test balances the employer’s versus the
employee’s interests. Religious speech, including symbolic speech
such as wearing a cross, is a matter of public concern, according to
some courts.!® Under this test, a public school could not prohibit
employees from wearing items of jewelry, such as a cross, expressing
a religious viewpoint. As an initial matter, prohibiting religious
jewelry was content- and viewpoint-based discrimination and, fur-
ther, there was no reason to suppose wearing such jewelry was dis-
ruptive, controversial, or caused distractions in the work placel?”

Yet another test exists under the Establishment Clause. Although
the cases have different outcomes, the key to the analysis is
whether, in the relevant context, the school appears to be endorsing
religion.1%® For instance, prayers at mandatory faculty meetings
failed the test because the government was endorsing religion.1%
In another case, there was no Establishment Clause violation if
teachers prayed at school privately, away from students!1?

Establishment Clause concerns likely will prevent a teacher
from wearing an openly religious T-shirt!!! Under the Establish-
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ment Clause, a school can order a teacher not to use religious lan-
guage in writing to parents or talking to students.!'? In a fairly
extreme holding, the Tenth Circuit decided that when a teacher
read his Bible during the quiet reading period and had two Chris-
tian books on his shelves, he appeared to be endorsing a particular
religion on behalf of the school.''3 The dissent pointed out that
books about other religions were not also removed, and would have
found that the teacher’s Free Exercise rights controlled, because it
was private speech that created no substantial interference with the
workplace.!14

The Establishment Clause test requires some clear connection
to school-endorsed activities, and will not reach situations where
teachers engage in private acts that can be only remotely connected
to the school. For example, in one case, the school told a teacher
she could not participate in an after-school Good News Club
because of Establishment Clause concerns. The court held there
was no Establishment Clause problem because, even though the
club meetings were on school property, it was not a school-spon-
sored event.!’®> The use of the school in this situation constituted a
public forum, and preventing employees from participating in
religious activities at an event that was not school-sponsored was
viewpoint discriminatory and per se unconstitutional.!*® In the
same way, principals or staff members could likely speak or pray at
a privately sponsored baccalaureate service, because such speech
would be private with no government endorsement.!'” The analy-
sis of what is permissible seems to depend not only on the choice
of tests, but on whether the court begins the analysis with the Free
Exercise Clause or the Establishment Clause.

Coaches and Student-Led Team Prayer

Coaches are restricted in the extent to which they can join stu-
dent prayer. The Third Circuit considered a case where a coach had
a practice of bowing his head and taking a knee during a student-
led prayer.18 The court first used the two-prong Pickering-style
analysis, finding that the coach’s speech was not a matter of public
concern, because in this context there was no public forum.'?
Thus, it did not trigger protection of his right, as an employee, to
freedom of speech, and the district could forbid him from bowing
his head.’?® The same result was reached through an Establish-
ment Clause analysis when the court found that because coaches
are present at games as school representatives, their actions repre-
sent district policy. For a coach to join student prayers entangles
the district in religion.!?!

School Boards and the Legislative Prayer Exception

A legislative prayer exception likely covers prayer at school board
meetings, the same way it does for Congress and other legislative
bodies.’?? The “opening of sessions of legislative and other delib-
erative public bodies with prayer is deeply embedded in the history
and tradition of this country.”?* A school board meeting is not like
graduation or extracurricular student activities.'** For one thing,
students are only minimally present. Thus, a school board may have
a policy permitting an opening prayer. Brief sectarian references do
not change that analysis.!?> However, the prayer may not be
exploited to proselytize for a particular religion or advance or dis-
parage any particular religion.!26
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Access to Schools for Religious
Points of View From the Community

Equality of treatment drives the analysis of access to schools for
religious points of view. Although school officials often are afraid
of violating the Establishment Clause by appearing to endorse a
religion, the holdings in this area are fairly consistent and allow
considerable access by religious groups if there is comparable access
for other groups.

Government Speech or Private Speech

As with teacher speech, courts consider whether the speech
involved is government speech or private speech, because govern-
ment speech may not be religious.’?” If the government has cre-
ated a forum that allows private speech, it may not restrict the pri-
vate speaker’s message based on viewpoint.?® For example, when
a school sent a third-party order form home for parents to order
holiday cards decorated with their children’s artwork, blacking out
the only option for parents to select a religious message was uncon-
stitutional viewpoint discrimination.!? Also, if the school permits
employees to post personal announcements on a bulletin board
covering a broad range of topics, the postings are not government
speech. It follows that the school may not exclude religious mes-
sages from being posted, because that is viewpoint-based discrimi-
nation.30

Access for Community Groups to Use School Property

If nonreligious groups are allowed to meet on school property
and advertise their activities, then religious groups, such as a par-
ent prayer group, are entitled to similar access. The religious group
should neither be excluded nor favored by receiving special privi-
leges.!31 For instance, if there is a parent room for parent groups
that is oft-limits to students, it is proper, and indeed required, to
allow a parent prayer group to use it. Not doing so would demon-
strate hostility toward religion and create a greater risk of imper-
missible entanglement.!32

In the seminal case, Good News Club v. Milford, the school dis-
trict opened its facilities for a wide variety of organizations, but
excluded religious ones.!3} The Good News Club, an overtly evan-
gelical group, sued for access. The Supreme Court held that the
exclusion of the Good News Club was viewpoint discrimina-
tion.13* As to the Establishment Clause, the Court held:

[W e cannot say the danger that children would misperceive

the endorsement of religion is any greater than the danger that

they would perceive a hostility toward the religious view if the

Club were excluded from the public forum.!3

Access for Community Groups
to Advertise Their Programs

Schools often allow community groups to distribute literature
about programs, post information on bulletin boards or school
walls, or participate in school open houses or back-to-school
nights. The analysis is the same for all of these uses.'3¢ Schools
need not allow this access to anyone at all, but if they do, they have
created some sort of limited public forum.!3” A limited public
forum may not discriminate on the basis of viewpoint.3® Some
restrictions are “permissible if they are viewpoint neutral and rea-
sonable in light of the purpose served by the forum.”% An example

of a viewpoint-neutral access is a bulletin board limited to certain
organizations, such as the parent—teacher association (PTA) or
other school-based agencies.'* Another reasonable restriction is
to exclude fliers that directly promote religious observance or that
proselytize, while allowing fliers that advertise events that will
include religious observance or proselytization.4!

If other community groups are allowed to send fliers home,
religious groups also should have access to the flier forum, as long
as the fliers do not convey that the religious activity is sponsored
or promoted by the school}*? For instance, fliers that advertise a
Christian summer camp must be distributed when the district dis-
tributes literature for secular summer camps.'* As long as the
school distributes fliers that advertise religious and nonreligious
community events, no reasonable observer will conclude there is
an endorsement of religion.'* If only religious fliers were refused,
students might conclude that the school disapproves of religion,
which would be undesirable.!* In a case where a parent challenged
the school for permitting the Boy Scouts to distribute literature
and information on the basis that the Boy Scouts are religiously
based, the court held there was no Establishment Clause violation,
because the Boy Scout distribution followed general policies apply-
ing to all organizations.}46

The Fourth Circuit has held that when a school allowed take-
home fliers from secular organizations it could not exclude one
offered by Child Evangelism Fellowship (CEF).1#” The school
incorrectly believed it would be endorsing the evangelical group’s
point of view and would be coercing students.!*® The court dis-
agreed, because CEF did not receive a special benefit—students
retrieved, and possibly took home, materials from more than 225
organizations during the school year.!¥

The case was remanded and then returned to the court two
years later. This time, the district had enacted a policy limiting fliers
to five categories of groups: (1) the district itself; (2) other govern-
ment agencies; (3) PTAs; (4) licensed day-care programs; and (5)
nonprofit organized youth sports leagues.’*® Perhaps not coinci-
dentally, CEF did not fit any of these categories. Without deter-
mining exactly what kind of forum had been created, the court
held that the “government restrictions on private speech must be
both reasonable and viewpoint neutral.! Although it was not per
se a problem that the new policy also excluded CEF, the court held
that, because the district had unbridled discretion to approve all
fliers that fit into the five groups and even to withdraw approval
for fliers, there was no protection against viewpoint discrimina-
tion.152

In another CEF case, a district refused to allow CEF to distrib-
ute fliers or staff a table at back-to-school night!>3 The district’s
concern was that CEF promoted a religious point of view, might
be controversial, and proselytized as an organization!>* The court
stated firmly that it was impermissible viewpoint discrimination to
exclude groups because they were controversial or proselytizing >
Conversely, granting equal access would not be endorsing religion
or fostering government entanglement.!®® The court granted an

injunction allowing CEF to distribute the materials.*’

Bible Distribution in Public Schools

Distributing Bibles in schools is problematic. In some areas,
groups such as Gideons International have distributed Bibles in
schools, usually to fifth grade students in the classroom. Under this,
scenario an Establishment Clause violation seems well established,

54 The Colorado Lawyer | November 2011 | Vol. 40, No. 11



GOVERNMENT COUNSEL

given the captive audience and the apparent endorsement by the
school.1® In one recent case, after a lawsuit successfully challenged
the practice of handing out Bibles in the classroom, the district
changed its policy to allow a wide variety of approved material to
be distributed at a table during non-instructional time.*® The dis-
trict court permanently enjoined the school district from “allowing
distribution of Bibles to elementary school children on school
property at any time during the school day,” possibly because it
thought the new policy was pretextual. The circuit court affirmed
the injunction.1¢?

Not surprisingly, a principal distributing Bibles in his or her
office also violates the Establishment Clause because of entangle-
ment and the appearance of endorsement.!®! Assuming that the
motive is not pretextual, it may be permissible to offer Bibles pas-
sively from a table set up on school property, where religious and
nonreligious materials are offered, without any involvement from
school officials. It is not permissible to set up that same table right
outside the principal’s office, or in some similarly impressive and
apparently endorsed setting.'®> What would be permissible is a
neutral, open access policy where a broad class of group had access
to the forum!® (such as a back-to-school night).

Clergy Access to Public Schools

A few cases have dealt with clergy volunteers in the schools. For
clergy to volunteer is not a per se problem. However, one clergy vol-
unteer counseling program was found unconstitutional. Because
non-clergy counseling and mentoring was not generally available,

the policy was non-neutral and impermissibly favored religion 164
Thus, if clergy are to have access, it must be as part of a broader
program.

Religious Education During Released Time

Released time has been around since 1914, though it is not
widely understood.'®> Under released time, a public school permits
children to leave campus for religious education during the school
day, if the parents give permission. Although it often is associated
with the Church of Jesus Christ of the Latter Day Saints, Catholic
and Protestant groups also make use of released time. As many as
500,000 students across the country may participate in released
time programs.!%® Released time is constitutional, as long as it is
kept within certain parameters.

Unlike many states, Colorado does not have a statute on released
time, but the administrator of each school may excuse absences16’
Thus, in Colorado, whether to allow released time is a decision
made by each local school or school district.

Only a handful of cases discuss released time, but their holdings
are fairly consistent. The U.S. Supreme Court has held that
released time is constitutional if the public school is not unduly
entangled with the religious institution providing the program.68

The Tenth Circuit evaluated released time to determine
whether it violated the Establishment Clause, using the Lemon
test.1® It held that school released time is permissible as long as
the school’s policy: (1) has a secular purpose; (2) does not endorse
the practice of any religion; and (3) does not create excessive gov-
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ernment entanglement.'’’ The desire to accommodate the public
in its spiritual needs satisfies the secular purpose prong. Merely
releasing students, at their parents’ request, “during school hours
to attend religious courses does not unconstitutionally advance or
inhibit religion,””! which satisfies the primary effects portion of
Lemon. As for entanglement, a de minimis amount is permitted,
but the school must be careful to select the least entangling
administrative alternatives.}”? For instance, the Tenth Circuit held
that “released-time personnel [must] transmit attendance reports
to the public school,” rather than having public school personnel
do s0.173

Other jurisdictions are consistent. A Second Circuit case re-
affirms that released time is constitutional when no religious
instruction takes place at the school, no public funds support the
released time program, and the school does not promote the pro-
gram beyond collecting permission slips from parents.!”*

Released time has constitutional limitations. Religious instruc-
tion may not take place in the public classroom or involve public
funds.'” Even if the classes are technically off-campus, classes may
not even appear to be part of the school. Classes in remodeled
school buses parked on or near the school campus violated this
principle.17¢ It is unconstitutional for public school teachers to
teach the released time program, even for no extra pay.”’ Personnel
from the released time program may not enter the public school
classrooms to recruit students.!”® School authorities may not “per-
suade or force students” to participate in released time programs!”
Requiring attendance for the released time program satisfies a
legitimate public interest in keeping track of students during
school hours, but attendance records should be handled in a way
that puts the least burden on the public school* Granting school
credit on the basis of neutral, secular criteria is permissible, but has
been challenged.'®! Schools may not, however, create a system
where school officials must evaluate the religious content of
released time courses to ensure they are “credit worthy.” Such a sys-
tem excessively entangles government with religion 182

When these various restrictions are observed, released time is a
constitutional way to accommodate the free exercise of the relig-
ious beliefs of parents and students. Colorado schools and school
boards should carefully observe these limitations when structuring
a released time program.

Conclusion

Religious expression in the public schools is a delicate balance
between free exercise rights and the Establishment Clause.
Although religious rights are broader than is commonly thought,
they must be limited to respect the rights of others. Students and
teachers should neither have their beliefs squelched nor be made
to feel religious expression is unwelcome. Other students or adults
required to be present at school should not be a captive audience
to religious ideas from another tradition. The government—in the
form of the school district—should convey neither hostility to nor
endorsement of any religion. Clumsy handling of these doctrines,
even erring on the side of prohibiting all types of religious materi-
als, may result in actionable violations, which ultimately may lead
to increased costs to the schools. In the school context, the Estab-
lishment and Free Exercise Clauses are not divided by a wall of
separation. Rather, they must co-exist to honor the beliefs and
rights of all.
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